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Introduction

Welcome to this guide Understanding your constitution: a Chair’s guide. 

Your charity’s constitution is its most important document. It is a legal 
document and it has to be followed by your charity. Its requirements apply 
to everyone involved in your charity, especially to the trustees, any honorary 
officers and other key volunteers assisting in the management of the charity, 
as well as to any paid staff the charity may employ.

The constitution helps you, as the Chair, to lead the board confidently and 
effectively.

The constitution is the foundation for the trustees, acting together, to govern 
the charity and take valid decisions. It also helps them ensure the charity 
respects and stays within legal requirements.

So, knowing and understanding what the constitution says and requires, helps 
you and your trustee colleagues serve the charity well and act lawfully (so it 
helps keep you and all the other trustees safe).

Do use the Glossary of some important terms table to help you understand and 
use this guide.

Please note this guide only relates to charities in England and Wales.

Glossary of some important terms
AGM  Annual general meeting of the members.

Chair The Chair of the board.

Charitable purposes These are specific to your charity and one of its most important. 
features (they may be called ‘objects’ in your governing 
document).

General meeting This is a meeting of the members (not the trustees).

Governing document This is your charity’s constitution (it may have another name – 
e.g. rules, articles, constitution; for more see p.7).

Trustees The charity trustees are those who serve on the charity’s 
governing body (they may be called something else – 
e.g. directors, management committee, council of management).

 The trustees share collective legal responsibility for governing the 
charity and making the top level strategic decisions about it.
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Members Most charities are in a legal form that must have members 
(as well as trustees). Some decisions must be taken by those 
members (not the trustees). See below.

About ‘members’
Every charity has a legal form – the legal type of organisation that charity is. This legal form 
determines what type of constitution the charity has (see Types of constitution p.6) and it 
determines whether or not the charity must have some formal legal members (as well as 
having a board of trustees).

Most of the legal forms that charities can have, are membership legal forms. They are 
legally required to have a formal membership. For example, charities in these common 
legal forms must have formal legal members:

 M Company
 M Charitable incorporated organisation
 M Unincorporated members’ association

In some charities, the formal legal members will be the same people as the trustees.

In other charities a wider group of people will be members, with a smaller group of people 
on the board (the trustees).

In rarer cases, the constitution may specify that only the trustees can be members.

Which of these membership structures applies to a particular charity is likely to depend, at 
least partly, on what the charity’s constitution says about who can, or cannot, be a member.

One common legal form of charity that is not a membership form and does not have 
formal legal members is a charitable trust. An unincorporated trust only has trustees.

 Look out!  Sometimes there will be a group of people linked to the charity who are not 
formal legal members but instead have some different role in, and some other relationship 
with, the charity. For example, they may be a volunteer group that delivers the charity’s 
activities, or raises funds for the charity. Confusion can arise if the word ‘members’ is 
associated with such a group (so it is best to use another term to describe them, such as 
‘our fundraising supporters’ or ‘our education volunteers’).
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Why do you need to know about your constitution?
Most charities have a written constitution (there are rare exceptions).

The constitution helps you, as the Chair, to lead the board confidently and effectively. It 
helps you carry out your role properly and correctly, respecting and staying within legal 
requirements.

Understanding the constitution and feeling comfortable using it will help you carry out your 
role as Chair properly and correctly.

It guides you on how some key tasks need to be done, especially in relation to the 
functioning of the board in areas such as board meetings and trustee decision-making.

For example:

 M What minimum period of notice must be given for board meetings?
 M What is the ‘quorum’? That is the minimum number of trustees who must be present for 

the meeting to be valid and capable of making valid decisions.

It will also help with the charity’s succession planning for recruitment of board members 
and future officers.

For example:

 M Knowing how long the term of office is for the current Chair, and how long it is for 
any other officers and for the current trustees, helps the board decide a timetable for 
identifying the future Chair, officers and successor trustees.

Charity trustees have a general legal duty to act within their charity’s constitution. The 
Charity Commission’s core guidance for charity trustees reminds you of this duty (using the 
term ‘governing document’ for the charity’s constitution).

“You and your co-trustees must 
make sure that the charity 
complies with its governing 
document”
Charity Commission CC3 The Essential Trustee
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Your constitution sets the framework for your charity’s governance. It is so important that 
it is second only to charity law and other applicable law in determining how your charity is 
governed.

 M It sets out some of the most important aspects of your charity, for all stakeholders as 
well as those ‘inside’ the charity, for example: its charitable purposes.

 M It helps the charity’s trustees navigate key legal and governance issues correctly, for 
example: conflicts of interest.

 M It is the internal rulebook for the management of the charity by the board of trustees.
 M It sets out the composition of the board, including minimum and any maximum number 

of trustees.
 M It specifies how the board makes valid decisions. If trustee decisions are not taken 

properly there may be serious legal implications for the charity and its trustees. In the 
most serious situations, the trustees may potentially incur personal liability (that is rare 
in practice and could only occur in extreme scenarios where, for example, trustees 
have been reckless or have been complicit in, or personally carried out, deliberate 
wrongdoing).

 M It also sets out how lower level governance related activities are dealt with, for example 
– the framework for board committees, their composition, terms of reference and how 
they report back to the board.

Types of constitution
The type of constitution your charity must use is determined by the charity’s legal form.

The contents of the constitution must meet charity law requirements and also the legal 
requirements applicable to the particular legal form. Clauses that are at odds with 
compulsory legal rules will be ineffective and overridden by those legal rules.

Case study examples – ineffective clauses
ABC Limited is a charitable company. 
This clause in its constitution contradicts legal requirements and is ineffective:

‘This is a small charity that does not have to prepare annual accounts’

Every company has a legal obligation to prepare annual accounts and file them at 
Companies House. The company also has to file those accounts with the Charity 
Commission (unless it is within the relevant ‘small charity’ filing exemption).

XYX CIO is a charitable incorporated organisation. 
This clause in its constitution contradicts legal requirements and is ineffective:

‘This charity is small and is therefore exempt from annual filing of accounts with the Charity 
Commission’
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Every CIO has a legal obligation to prepare and file annual accounts (and a charity annual 
return) with the Charity Commission every year (small charity filing exemptions do not 
apply to CIOs).

The name of a constitution provides a clue about which legal form the charity takes (but 
is not conclusive).You will need to check other factors to establish with certainty what the 
legal form is.

Name of constitution Legal form of charity

Articles (or Memorandum and articles for 
older charities)

Company

Charter (and Byelaws) Royal Charter body

Constitution Charitable incorporated organisation

Constitution (or Rules) Unincorporated members’ association

Rules Registered society (a charity will be a 
community benefit type of registered 
society, not a co-operative type)

Trust deed (or trust document) Unincorporated trust

Important note The two unincorporated legal forms listed (unincorporated 
members’ association and unincorporated trust) do not provide ‘limited liability’ 
protection for the trustees. There are many other important legal and practical 
difficulties for unincorporated charities.
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Key areas of the constitution
 M Charitable purposes – the purposes are why your charity exists, they tell you what its 

fundamental legal charitable purpose is, who it can or must provide charitable benefits 
for and where and how it can, or must, do that.

 Look out!  A charity must pursue its stated purposes for charitable public benefit.1 The 
charity must never go beyond its charitable purposes, if it does the trustees may incur 
personal liability.

 M Charity name – remember the name may have changed since the constitution 
was written.

 M Powers of the charity – these are to be used in pursuing its charitable purpose. Some 
legal forms of charity have inherent powers, inferred powers or specific statutory 
powers, so you may not find a long list of powers in your charity’s constitution.

 M Trustees’ eligibility criteria/conditions – for example, some charity constitutions only 
allow members of the charity to be proposed as candidates for appointment as trustees.

 M Trustees’ appointment – for example, who has the power to appoint trustees.

 M In some charities, the trustees may have the power to appoint.
 M In other charities the constitution might specify appointments are to be dealt with by 

the members, at the AGM.
 M Or the constitution may allow either members or trustees to appoint new trustees.
 M In rarer cases, an outside body or person may have a right to appoint a proportion or 

a specific number of the trustees, for example a specified local authority
 M Sometimes, in rarer cases (and usually older charities) the holder of a particular 

office may automatically be a trustee whilst they hold the relevant office (‘the Vicar 
of St XYZ Parish is a trustee whilst holding the post of Vicar’). This is sometimes 
described as an ‘ex officio’ trustee [a trustee because of holding that office].

 M Trustees’ terms of office – for example, a rule that trustees serve limited periods of 
office (‘three year term from the date of appointment’). The constitution may also limit 
how many terms in total can be served before a person must leave the board.

 M Trustees’ cessation of office – for example, there may be special circumstances stated 
when a trustee would automatically cease to be a trustee (eg at the end of the permitted 
maximum number of fixed terms of office).

 M Trustees’ powers and decision-making – including some rules about how board 
meetings are called and held and how trustees take decisions at those meetings.

 M Officers – whether the charity can or must have specified ‘honorary officers’ for example 
Vice Chair, Treasurer, Secretary, their appointment, terms of office and responsibilities, 
circumstances when they cease to hold office.

 M

1 Find out about the Charity Commission’s public benefit requirement here:  
www.gov.uk/guidance/public-benefit-rules-for-charities

Members (in a membership legal-form type of charity) – eligibility criteria/conditions 
that must be met to become a member, how new members are admitted, rights and 

http://www.gov.uk/guidance/public-benefit-rules-for-charities
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responsibilities of members, circumstances when membership ceases, members’ voting 
rights and how they can be exercised.

 M Meetings and decisions – of the trustees and, for membership charities, of 
the members.

 M Protection of charitable funds and other assets – provisions to ensure these must be 
used to further the charitable purposes and to protect them if the charity closes.

 M Restrictions on personal and private benefits – especially benefits for trustees, 
individuals and organisations connected with trustees, and for members. The overriding 
legal principle is that trustees and those connected with trustees must not gain such 
benefits, so do read these clauses thoroughly and follow them with particular care.

 M Conflicts of interest – provisions intended to help the charity meet the transparency 
and accountability standards for charities and to reflect the legal principles on conflicts 
of interest, especially for trustees.

Case study example – charitable purposes
To advance health in relation to heart disease and coronary conditions by means of 
research and the education of medical staff for the benefit of the public in England 
and Wales.

 M The purpose is the advancement of health in the specified medical areas (only).
 M The activities must be those that facilitate research or the education of medical staff (so 

the charity cannot deal with public education or the medical treatment of patients).
 M The geographic area in which the charity can provide the charitable benefits is limited (to 

England and Wales).
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Further considerations
1 Depending on the legal form of your charity, some of these areas may be dealt with 

by specific legal provisions (so those areas may not be set out or referred to in the 
constitution).

 For example:

 M for a charitable company some of these areas are dealt with by company law
 M for a charitable incorporated organisation some are dealt with by charity law
 M for a trust some are dealt with by a mix of charity law and trust law.

2 There are mandatory legal rules that must be obeyed by charities and cannot be 
overridden by the constitution.

 For example:

 M filing deadlines for filing annual accounts and reports and the charity annual return 
with the Charity Commission

 M legal rules on trustee disqualification
 M compulsory legal rights of members of charitable companies, charitable incorporated 

organisations and charitable registered societies.

3 Copies of the constitutions of some legal forms of charity can be found on the relevant 
public register.

 For example:

 M articles of companies can be found 
through Companies House

 M rules of registered societies can 
be found through the Financial 
Conduct Authority.

4 A charity’s public record on the 
Charity Commission website states 
what type of constitution applies to 
the charity but it does not provide 
access to a copy of the charity’s 
constitution.

5 The name of the constitution gives you a clue 
about what legal form your charity has (see Types of 
constitution p.6).
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Other practical ways Chairs can use their charity’s constitution 

Identify
 M What legal form your charity has, and therefore whether it is a membership form of 

charity or not.
 M In addition to general charity law, other special areas of law that apply, because your 

charity is in that legal form. Examples – charitable incorporated organisations CIO-
specific charity law, trusts trust law, companies company law, registered societies 
registered society law (the old name was ‘industrial and provident society’ law).

Know
 M Whether the charity is incorporated and provides limited liability protection to its 

members and trustees (this depends on the legal form, not the detailed contents of the 
governing document).

 M What rules and procedures apply to board meetings and trustee decision-making at 
those meetings.

 M What rules and procedures apply to members’ meetings and formal decisions of the 
members, often called ‘resolutions’ (if it is a membership type legal form of charity).

Learn and share
 M Make sure you read the constitution and understand it. Focus on the key areas, it is vital 

that you understand those and help others to do so.
 M Ensure all trustees have access to a copy of the constitution (including all changes 

in force).
 M Encourage all trustees and key staff to familiarise themselves with the constitution, 

especially the key areas and, above all, the charitable purposes.
 M Ask for specialist help when you need it – the charity’s legal advisors, independent 

examiner or auditor, accounting services provider, governance advisor, charity secretary 
or clerk to the board of trustees are all likely to be able to help.

Other helpful points
Chair of meeting

Usually the Chair will chair meetings of the board and of the members. However, sometimes 
someone else may do so – because the Chair is not available or because the charity’s 
governing document allows or even requires someone else to chair specified meetings.

Example: some membership charities’ constitutions provide for the Honorary President to 
chair the AGM.

 Look out!  Read clauses carefully; some of them will deal with the meeting Chair (whoever 
that may be), others will deal with the formal office holder (the Chair).

Annual general meeting (AGM)

This is the formal annual general meeting of the members, held once in a calendar year.

Some (but not all) membership charities have to hold an AGM because of legal/regulatory 
obligations or because their constitution requires it.
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Updating your constitution
Over time things may change – for example social, legal or regulatory changes happen 
or there are new needs to meet or new ways to help those your charity exists to help. 
Constitutions need to be fit for purpose, so your charity may need to consider reviewing 
and updating its constitution.

Amending a constitution
Whether the charity has power to amend its constitution and, if it does have power, the 
extent of permissible changes and the process of change will depend on the legal form of 
the charity (and other legal factors).

The power may come from specific law (often the relevant Act of Parliament such as the 
Companies Act or Charities Act or Co-operative and Community Benefit Societies Act). This 
is the case for most incorporated legal forms of charity – including companies, charitable 
incorporated organisations and registered societies. In such charities it is not necessary 
to identify and use a specific power in the constitution to make alterations. Instead the 
relevant procedures set out in the specific statutory provisions of the applicable Act must 
be followed.

For unincorporated members’ associations there is no specific relevant Act. They can only 
make alterations to their constitutions if they have specific power to do so set out in their 
current constitution. They must follow the procedure required by that clause.

For trusts, there may be a power of amendment set out in the current trust deed. If not, 
there are other legal routes by which changes can usually be made (which one can be 
used depends on the nature of the change and a number of other factors). Sometimes the 
proposed change can be made effective by trustee decision but sometimes it can only be 
made effective if the Charity Commission agrees to make a Scheme (which is a special kind 
of legal order).

Some changes need prior Charity Commission consent*, especially changes to the 
charitable purpose, the provisions that restrict benefits to trustees [and members, if 
applicable] and the provisions that specify what happens to funds and assets on closure 
(the ‘winding up’ or ‘dissolution’ clause). Any attempt to make such a change without that 
consent will be ineffective and legally invalid.

 Look out!  The legal principles about the extent to which charities can change their 
constitutions are complex and changes to some aspects are only possible to a quite limited 
extent. That is particularly the case for changes to charitable purpose or other changes 
where the change cannot be made without prior Charity Commission consent. Unless all 
the legal requirements for allowing change are met, with sufficient evidence to make the 
case for change provided, the Charity Commission cannot give its consent for the alteration 
proposed.
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If the charity has a membership legal form, it will be necessary to obtain a formal decision 
(resolution) of its members to approve and make effective the proposed changes (whether 
or not those changes also need prior Charity Commission consent).

When the required formal process to make changes has been completed it is necessary 
to notify the Charity Commission and provide them with copies of relevant documents, 
including the amended constitution. If the charity is also registered with other regulators 
it may also be required to file copies of documents, forms and the amended constitution 
with those other regulators, example – companies must file required items with 
Companies House.

“Trustees are accountable for 
administering their charity in 
accordance with its governing 
document and this becomes 
difficult where its provisions are 
out of date.”
Charity Commission CC36 
Changing Your Charity’s Governing Document

*Note that some charities remain exempt or excepted from the requirement to register with the 
Charity Commission on the Register of Charities in England and Wales (for example, charitable 
registered societies). Such charities may need to obtain the consent of their alternative principal 
regulator to certain amendments to their constitutions. 
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What next?

Some helpful resources and contacts:
Association of Chairs www.associationofchairs.org.uk

Charity Governance Code www.charitygovernancecode.org

ICSA – The Governance Institute: Charity Resources www.icsa.org.uk/knowledge/
charity-resources

NCVO KnowHow – Know how non profit resource What is a Governing Document?

Charity Commission guidance notes

These are particularly relevant:

CC3 The Essential Trustee: What You Need to Know, What You Need to Do

CC29 Conflicts of Interest: A Guide for Charity Trustees

CC36 Changing Your Charity’s Governing Document

http://www.associationofchairs.org.uk
http://www.charitygovernancecode.org
http://www.icsa.org.uk/knowledge/charity-resources
http://www.icsa.org.uk/knowledge/charity-resources
https://knowhownonprofit.org/governance/getting-started-in-governance/governingdoc
http://www.gov.uk/government/organisations/charity-commission/about/publication-scheme#detailed-guidance-cc-publications



